Parent Company Guarantee
Deed of Guarantee and Indemnity
made at

on

20

between TRANSPORT FOR NSW (ABN 18 804 239 602) a NSW Government agency
constituted under the Transport Administration Act 1988 (NSW) (TfNSW)
(Beneficiary)
and

[insert Guarantor's name] (ABN [insert Guarantor's ABN]) of [insert Guarantor's
address] (Guarantor)

Recitals
A
B

The Beneficiary has agreed to enter into the Contract with the Contractor on the condition that the
Guarantor provides this Deed.
The Guarantor considers that by providing this Deed there will be a commercial benefit flowing to the
Guarantor.

This Deed witnesses

1.

Definitions and interpretation

1.1

Definitions
In this Deed:
Contract means the deed dated on or about the date of this Deed between the Beneficiary and the
Contractor for the design and construction of the [insert project description].
Contractor means [insert Contractor's name, ABN and address].
Contractor's Obligations means the due and punctual performance by the Contractor of all of its
liabilities, obligations and agreements (present or future, actual or contingent) to the Beneficiary pursuant to
or in connection with the Contract and each other Transaction Document but excluding all of the Contractor's
Obligations with respect to payment of the Guaranteed Money.
Encumbrance means a mortgage, charge, pledge, lien, hypothecation, guarantee (including the guarantee
under this Deed), indemnity, letter of credit, letter of comfort, performance bond or other avoidance against
loss which secures any obligation which is or may be or becomes owing by any other Relevant Person to the
Guarantor.
Government Agency means a government or government department, a governmental, semigovernmental or judicial person or a person (whether autonomous or not) charged with the administration of
any applicable law.
Guaranteed Money means all money which the Contractor (whether alone or with any other person) is
or at any time becomes actually or contingently liable to pay to, or for the account of, the Beneficiary on any
account whatsoever under or in connection with the Contract or other Transaction Document including,
without limitation, by way of interest, fees, costs, indemnities, charges, duties and expenses, or through
payment of damages under or in relation to, or as a consequence of any breach or default of, the Contract or
any other Transaction Document.
Guaranteed Obligations means the due and punctual payment of the Guaranteed Money and the due
and punctual performance of the Contractor's Obligations.
Material Adverse Effect means, in respect of a person, a material adverse effect on:
(a)

its business, assets or financial condition; or

(b)

its ability to perform its obligations under any Transaction Document.

Relevant Person means the Contractor, the Guarantor and any person who has executed a Security in
favour of the Beneficiary.
Security means a mortgage, charge, pledge, lien, hypothecation, guarantee (including the guarantee under
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this Deed), indemnity (including the indemnity under this Deed), letter of credit, letter of comfort,
performance bond, or other assurance against loss which secures the Guaranteed Money, and whether existing
at the date of this Deed or at any time in the future.
Specified Rate means 2% above the Overdraft Index Rate fixed from time to time by the Commonwealth
Bank of Australia.
Tax means any present or future tax, GST, levy, impost, deduction, charge, duty, compulsory loan or
withholding (together with any related interest, penalty, fine and expense in connection with any of them)
levied or imposed by any Government Agency, other than any imposed on overall net income.
Transaction Document means each of:
(a)

this Deed;

(b)
(c)
(d)

the Contract;
any other document which the Guarantor and the Beneficiary so designate in writing;
each other document contemplated by or required in connection with any of the above or the
transactions they contemplate; and
each document entered into for the purpose of amending, novating, restating or replacing any of the
above.

(e)

Unpaid Amount means an amount which is not paid on the date on which it is due and payable under this
Deed.
1.2

The Contract
Defined words and expressions used in this Deed have the meanings given to them in the Contract.

1.3

Interpretation
In this Deed unless the context indicates a contrary intention:
(a) if the "Contractor" is more than one person, "Contractor" means each of them severally and every two or
more of them jointly;
(b)
(c)
(d)
(e)
(f)
(g)
(h)

1.4

if the Guarantor is more than one person, "Guarantor" means each of them severally and every two or
more of them jointly;
"person" includes an individual, a body politic, a corporation and a statutory or other authority or
association whether incorporated or unincorporated;
a reference to any party includes that party's executors, administrators, successors, substitutes and
assigns, including any person taking by way of novation;
a reference to any document or agreement is to such document or agreement as amended, novated,
supplemented or replaced from time to time;
the singular includes the plural (and vice versa) and words denoting a given gender include all other
genders;
headings are for convenience only and do not affect interpretation; and
unless otherwise stated, a reference to any amount is a reference to all or part of the amount.

No contra proferentem
No term or provision of this Deed shall be construed against a party on the basis that the Deed or the term or
provision in question was put forward or drafted by that party.

2.

Guarantee

2.1

Guarantee
The Guarantor irrevocably and unconditionally guarantees to the Beneficiary:
(a) the due and punctual payment by the Contractor of the Guaranteed Money; and
(b)

2.2

the due and punctual performance by the Contractor of all of the Contractor's Obligations.

Payment of Guaranteed Money
If the Contractor does not pay the Guaranteed Money when due, the Guarantor must on demand pay to the
Beneficiary the Guaranteed Money which is then due and payable.
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2.3

Perform obligations
If the Contractor defaults in the performance or observance of any of the Contractor's Obligations, the
Guarantor shall, in addition to its obligations under clause 2.2 of this Deed, on demand from time to time by
the Beneficiary, immediately perform (or procure the performance of) any of the Contractor's Obligations then
required to be performed by the Contractor in the same manner and on the same terms as the Contractor is
required to perform the Contractor's Obligations.

3.

Indemnity
Subject to clause 3A, as a covenant separate and distinct from that contained in clause 2.1, the Guarantor
irrevocably and unconditionally agrees to indemnify the Beneficiary and at all times to keep the Beneficiary
indemnified against any loss or damage suffered by the Beneficiary arising out of or in connection with:
(a) any failure by the Contractor to pay the Guaranteed Money duly and punctually; or
(b) any failure by the Contractor to observe or perform any of the Contractor's Obligations; or
(c)

any Transaction Document being wholly or partly void, voidable or unenforceable against the
Contractor or the Guarantor for any reason and whether or not the Beneficiary knew or ought to have
known of that reason, with the result in any such case that:
(i)

(d)

3A.

sums which would (but for the voidness, voidability or unenforceability) have been Guaranteed
Money are not recoverable by the Beneficiary under clause 2; or
(ii) obligations which would (but for the voidness, voidability or unenforceability) have been
Contractor's Obligations are not guaranteed under clause 2.3; or
a disclaimer of any contract (including the Contract) or property made by a liquidator of the Contractor
pursuant to Part 5.6 Division 7A of the Corporations Act 2001 (Cth) or any other applicable laws.

Limitation
(a) Notwithstanding any other clause in this Deed but subject to paragraphs (b) and (c) below:
(i)

the aggregate liability of the Guarantor under this Deed will not exceed the aggregate liability of
the Contractor under the Contract;

(ii)

the liability of the Guarantor under this Deed in connection with a breach of the Contract by the
Contractor shall not be greater than the liability of the Contractor under the Contract in respect of
the breach;

(iii)

nothing in this Deed is intended to render the Contractor and the Guarantor liable for the same
loss twice for the one breach of the Contract by the Contractor; and

(iv)

payment by one of the Contractor or the Guarantor to or in favour of the Beneficiary shall be
deemed to be good discharge against the Beneficiary in respect of that payment.

(b) The limitation of liability under this clause 3A does not apply to liability to pay any GST in accordance
with clause 7.3 of this Deed or otherwise.
(c)

Nothing in this clause shall limit the Guarantor’s liability for Contractor’s Obligations which arise from
or would have arisen from unenforceable Contractor’s Obligations referred to in clause 3(c) of this Deed
(if those Contractor’s Obligations had not been voided, avoided or unenforceable), subject to such
liability not exceeding the liability that the Contractor would have had if the Contractor’s Obligations
had not been unenforceable Contractor’s Obligations.

4.

Nature and preservation of liability

4.1

Absolute liability
The liability of the Guarantor under this Deed arises immediately on execution and delivery of this Deed by
the Guarantor and:
(a)

(b)

arises notwithstanding that any person expressed to be a party to this Deed does not execute and deliver
this Deed, that there is any invalidity, forgery or irregularity in the execution or purported execution of
this Deed by any person, or that this Deed is or becomes unenforceable against any such person for any
reason; and
is not conditional on the entering into by any other person of any other document or agreement which
might benefit (directly or indirectly) the Guarantor, or on the satisfaction of any other condition.
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4.2

Unconditional liability
The liability of the Guarantor under this Deed will not be affected by any thing which, but for this clause 4.2,
would release the Guarantor from or reduce that liability, including but not limited to:
(a) (Invalidity etc.): any Security or any Transaction Document being terminated or discharged (whether by
any party thereto or by operation of law) or being or becoming void, voidable or unenforceable for any
reason;
(b) (Other Securities): the Beneficiary accepting or declining to accept any Security from any person;
(c)

(Time or indulgence): the Beneficiary granting or agreeing with the Guarantor or the Contractor to
grant time, waiver or other indulgence or concession to, or making any composition or compromise with
any person whether or not pursuant to any Transaction Document;

(d)

(Forbearance): the Beneficiary not exercising or delaying in the exercise of any remedy or right it has
at any time to terminate or enforce its rights under this Deed, any Transaction Document or any
Security;

(e)

(Variation): any variation, novation or alteration to or substitution of this Deed, any Transaction
Document or any Security, whether or not that variation, novation or alteration permits or results in a
change in the Guaranteed Obligations including the amount of the Guaranteed Money or a change in the
date by which it must be paid, or a change in the identity of the Contractor;
(Release): the partial or conditional release or discharge by the Beneficiary or by operation of law of
any Relevant Person from its obligations under any Transaction Document or any Security except only
to the extent that TfNSW has, in writing, provided a release or discharge which has the effect of
reducing the obligations of the Relevant Person;
(Securities): the Beneficiary enforcing, releasing, disposing of, surrendering, wasting, impairing,
destroying, abandoning, prejudicing, or failing or delaying to perfect, maintain, preserve, realise or
enforce any Transaction Document or any Security, whether negligently or otherwise;
(Accounts): the opening or operation of any new account with the Beneficiary by the Contractor;

(f)

(g)

(h)
(i)

(Change of constitution): any change for any reason in the name or manner in which the Beneficiary
or any Relevant Person carries on business, including any change in any partnership, firm or association
of which the Beneficiary or any Relevant Person is a member;

(j)

(Disclosure): any failure by the Beneficiary to disclose to the Guarantor any material or unusual fact,
circumstance, event or thing known by, or which ought to have been known by, the Beneficiary relating
to or affecting any Relevant Person before or at any time after the date of this Deed;

(Prejudicial conduct): any breach by the Beneficiary of any term of any Transaction Document or
Security or any other act or omission (negligent or otherwise) of the Beneficiary with regard to any
Transaction Document, any Security or any Relevant Person which is prejudicial to the interests of the
Guarantor;
(l) (Preference): any claim by any person that a payment to, receipt by, or other transaction in favour of
the Beneficiary in or towards satisfaction of the Guaranteed Money is void, voidable or capable of being
set aside under any law relating to bankruptcy, insolvency or liquidation being upheld, conceded or
compromised;
(m) (Assignment): the transfer, assignment or novation by the Beneficiary or any Relevant Person of all or
any of its rights or obligations under any Transaction Document or Security to which it is a party;
(n) (Death or incapacity): (where the Guarantor is an individual) the death or mental incapacity of the
Guarantor;

(k)

(o)

(p)

4.3

(Administration): the provisions of section 440J of the Corporations Act 2001 (Cth) so operating as to
prevent or delay:
(i) the enforcement of this Deed against the Guarantor; and/or
(ii) any claim for contribution against the Guarantor; or
(Disclaimer): a disclaimer of any contract (including the Contract) or property made by a liquidator of
the Contractor pursuant to Part 5.6 Division 7A of the Corporations Act 2001 (Cth) or other applicable
laws.

No marshalling
The Beneficiary is under no obligation to marshal or appropriate in favour of the Guarantor or to exercise,
apply, transfer or recover in favour of the Guarantor any Security or any funds or assets that the Beneficiary
holds, has a claim on, or is entitled to receive.
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4.4

Void or voidable transactions
If:
(a)

the Beneficiary has at any time released or discharged:
(i) the Guarantor from its obligations under this Deed or any Security executed by the Guarantor; or

(ii) any assets of the Guarantor from a Security,
in either case in reliance on a payment, receipt or other transaction to or in favour of the Beneficiary;
(b) that payment, receipt or other transaction is subsequently claimed by any person to be void, voidable or
capable of being set aside for any reason, including under a law relating to bankruptcy, insolvency or
liquidation; and
(c) that claim is upheld, conceded or compromised,
then:
(d) (Restitution of rights): the Beneficiary will immediately become entitled against the Guarantor to all
such rights (including under any Security) as it had immediately before that release or discharge;
(e)
(f)

4.5

(Restore Beneficiary's position): the Guarantor must immediately do all things and execute all
documents as the Beneficiary may reasonably require to restore to the Beneficiary all those rights; and
(Indemnity): the Guarantor must indemnify and keep indemnified the Beneficiary against costs, losses
and expenses suffered or incurred by the Beneficiary as a result of the upholding, concession or
compromise of the claim.

No double proof
This Deed constitutes a guarantee of the whole of the Guaranteed Obligations, even if the Beneficiary and the
Guarantor have agreed or agree at any time that the Guarantor's liability under this Deed will be limited to a
maximu m amount. Accordingly, the Guarantor is not entitled to:
(a) lodge any proof of debt in the winding up of the Contractor;
(b) exercise any right of subrogation; or
(c) otherwise be entitled to the benefit of any Security held by the Beneficiary,
with respect to any claim arising as a result of the Guarantor making a payment under this Deed, unless and
until the Guaranteed Obligations have been paid, discharged or recovered by the Beneficiary in full.

4.6

Suspense account
The Beneficiary may retain and carry to a suspense account and appropriate at the discretion of the
Beneficiary any dividend received by the Beneficiary in the winding up of any Relevant Person, plus any
other sums received by the Beneficiary on account of the Guaranteed Money, until the Beneficiary has
received the full amount of the Guaranteed Money.

4.7

Proof of debt in competition with Beneficiary
The Guarantor must prove in the winding up of any Relevant Person in respect of any claim it has against that
Relevant Person other than a claim arising as a result of the Guarantor making a payment under this Deed, and
agrees to hold any dividend received in respect of that proof on trust for the Beneficiary in or towards
satisfaction of the Guarantor's obligations under this Deed.

4.8

Claim on the Guarantor
The Beneficiary is not required to take any steps to enforce its rights under any Transaction Document or any
Security before enforcing its rights against the Guarantor under this Deed.

4.9

No representation by Beneficiary
The Guarantor acknowledges that in entering into this Deed it has not relied on any representation, warranty
or statement by the Beneficiary.

4.10

No contribution
The Guarantor must not make a claim under or enforce any right of contribution it may have against any other
Relevant Person unless and until the Guaranteed Obligations have been paid, discharged or recovered by the
Beneficiary in full.
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5.

Corporate representations and warranties

5.1

Representations and warranties
If the Guarantor is a body corporate, it represents and warrants to the Beneficiary that:
(a)
(b)
(c)

(d)
(e)
(f)

(g)
(h)

(i)

(j)

(k)

(Constitution): the execution, delivery and performance of this Deed does not violate its constitution or
any other document, agreement, law or rules by which it is bound;
(Corporate power): it has taken all action required to enter into this Deed and to authorise the
execution and delivery of this Deed and the performance of its obligations under this Deed;
(Filings): it has filed all notices and effected all registrations with the Australian Securities and
Investments Commission or similar office in its jurisdiction of incorporation and in any other
jurisdiction as required by law, and those filings and registrations are current, complete and accurate;
(Corporate benefit): the execution of this Deed is in the best commercial interests of the Guarantor;
(Consideration): this Deed is executed for valuable consideration, the receipt and adequacy of which
the Guarantor acknowledges;
(Status): it is not in liquidation, provisional liquidation or receivership, or under administration, and no
matter relating to it or any of its subsidiaries is the subject of a direction under, or having effect as if it
were a direction under, section 14 of the Australian Securities and Investments Commission Act 2001
(Cth) ('ASC Law'), or the subject of an investigation under, or taken to be under, the ASC Law;
(Ownership of property): it has full legal capacity and power to own its property and assets and carry
on its business as it is now being conducted;
(Ranking of obligations): this Deed constitutes a valid and legally binding obligation, enforceable in
accordance with its terms, to rank at all times at least equally with all of its other present and future
unsecured payment obligations (including, without limitation, contingent obligations), other than those
which are mandatorily preferred by law and that the Guarantor has taken all action required to ensure
that its obligations under this Deed so rank and will continue to so rank;
(No litigation): no litigation, arbitration or administrative proceedings are taking place, pending or, to
the knowledge of any of its officers, threatened against it or any of its subsidiaries or any of its or their
property which, if adversely determined, would be likely to have either separately or in aggregate a
Material Adverse Effect on it or any of its subsidiaries;
(Financial statements): its financial statements current as at the date of this Deed have been prepared
in accordance with the laws of Australia and (except where inconsistent with those laws) generally
accepted accounting principles consistently applied, and give a true and fair view of the financial
condition of it and its subsidiaries as at the date to which they are made up, and of the results of
operations for the financial year then ended, and there has been no change since that date having a
Material Adverse Effect on it, or on it and its subsidiaries on a consolidated basis;
(Other information): the written information and reports (if any) which it has given to the Beneficiary
in connection with the negotiation and preparation of this Deed:
(i)

(l)

5.2

was, when given, true and accurate in all material respects and not misleading, whether by omission
or otherwise; and
(ii) contain forecasts and opinions all of which were made or formed after due and careful
consideration on the part of its relevant officers based on the best information available to it and
were fair and reasonable when made or formed; and
(No filings or Taxes): it is not necessary or desirable to ensure the legality, validity, enforceability or
admissibility in evidence of this Deed that this Deed or any other instrument be filed or registered with
any Government Agency or that any Taxes be paid.

Reliance on representations and warranties
The Guarantor acknowledges that the Beneficiary entered into the Contract in reliance on the representations
and warranties in this clause 5.

5.3

No representations to Guarantor
The Guarantor confirms that it has not executed this Deed as a result of or in reliance upon any promise,
representation, statement or information of any kind or nature whatever given or offered to it by or on behalf
of the Beneficiary whether in answer to any inquiry by or on behalf of the Guarantor or not.
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6.

Payments

6.1

On demand
All money payable by the Guarantor under this Deed must be paid on demand by the Beneficiary in
immediately available funds to the account and in the manner notified from time to time by the Beneficiary to
the Guarantor.

6.2

Payment in gross
All money received or recovered by the Beneficiary on account of the Guaranteed Money will be treated as
payments in gross.

6.3

Appropriation of payments
The Beneficiary may appropriate any money received by it under or in respect of this Deed, any Transaction
Document or any Security in the manner and order and at all times as the Beneficiary in its absolute discretion
determines.

6.4

Interest
The Guarantor must on demand by the Beneficiary from time to time pay interest on all Unpaid Amounts.
Interest will accrue on those amounts from day to day from the due date up to the date of actual payment at
the Specified Rate and, if not paid when due, will itself bear interest in accordance with this clause 6.4.
Interest is calculated on the basis of the actual number of days on which interest has accrued and on a 365 day
year.

6.5

Merger
If the liability of the Guarantor to pay to the Beneficiary any money under this Deed becomes merged in any
judgment or order, then as an independent obligation the Guarantor must pay interest on the amount of that
money at the rate which is the higher of that payable under clause 6.4 and that fixed by or payable under the
judgment or order.

6.6

Withholding for Taxes
All payments by the Guarantor under this Deed will be without deduction or withholding for any present or
future Taxes unless the Guarantor is compelled by law to make any deduction or withholding and if this is the
case, the Guarantor must pay to the Beneficiary any additional amounts as are necessary to enable the
Beneficiary to receive, after all those deductions and withholdings, a net amount equal to the full amount
which would otherwise have been payable had no deduction or withholding been required to be made.

7.

Expenses, stamp duty and GST

7.1

Expenses
The Guarantor must on demand indemnify and keep indemnified the Beneficiary against all reasonable
expenses, including legal fees, costs and disbursements on a solicitor/own client basis, incurred by the
Beneficiary in connection with the successful enforcement, attempted enforcement or preservation of any
rights under this Deed.

7.2

Stamp duties
The Guarantor must:
(a) (Payment of all duties): pay all stamp duties, registration and similar Taxes, including fines and
penalties, financial institutions duty (if any) and debits tax (if any) in connection with the execution,
delivery, performance, enforcement or attempted enforcement of this Deed or any payment or other
transaction under or contemplated in this Deed; and
(b)

7.3

(Indemnity): indemnify and keep indemnified the Beneficiary against any loss or liability incurred or
suffered by it as a result of the delay or failure by the Guarantor to pay Taxes.

Goods and Services Tax
(a)

Capitalised expressions which are not defined in this clause 7.3 but which have a defined meaning in the
GST Law have the same meaning in this clause 7.3.
In this clause 7.3 and elsewhere in this Deed where relevant:
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GST means the goods and services tax imposed by the GST Law including, where relevant, any
related interest, penalties, fines or other charge arising directly as a result of a default by the
Guarantor of an obligation under this Deed;
(ii) GST Amount means, in relation to a Payment, an amount arrived at by multiplying the Payment
(or the relevant part of a Payment if only part of a Payment is the consideration for a Taxable
Supply) by the prevailing rate of GST;
(iii) GST Law has the meaning given to that term in A New Tax System (Goods and Services Tax) Act
1999 (Cth) or, if that Act is not valid or does not exist for any reason, means any Act imposing or
relating to the imposition or administration of a goods and services tax in Australia and any
regulation made under that Act; and
(iv) Payment means:

(i)

(A) the amount of any monetary consideration (other than a GST Amount payable under this
clause 7.3); and
(B) the GST Exclusive Market Value of any non-monetary consideration,
paid or provided by the Guarantor for any Supply made under or in connection with this Deed
or the Contract and includes an amount payable by way of indemnity, reimbursement,
compensation or damages.
(b)

(c)

8.

The parties agree that:
(i) all Payments have been set or determined at an amount which is net of GST;
(ii) if the whole or any part of a Payment is the consideration for a Taxable Supply made by the
Beneficiary, the GST Amount in respect of the Payment must be paid by, or on behalf of, the
Guarantor to the Beneficiary as any additional amount, either concurrently with the Payment or
as otherwise agreed in writing; and
(iii) the Beneficiary will provide a Tax Invoice, before any GST Amount is payable under this clause
7.3(b).
If a payment (including a Payment as defined in this clause 7.3) to the Beneficiary by the Guarantor
under this Deed is a reimbursement or indemnification, calculated by reference to a loss, cost or expense
incurred by the Beneficiary, then the payment will be reduced by the amount of any input tax credit to
which the Beneficiary is entitled for that loss, cost or expense.

Assignments
The Beneficiary may at any time assign or otherwise transfer all or any part of its rights under this Deed to
any party to whom it validly assigns the benefit of the Contract and may disclose to a proposed assignee or
transferee any information in the possession of the Beneficiary relating to the Guarantor.

9.

Governing law and jurisdiction

9.1

Governing law
This Deed and where applicable, the arbitration reference contained in clause 9.3 of Schedule 1, is governed
by and will be construed in accordance with the laws of the State or Territory which govern the Contract.

9.2

Jurisdiction
(a)

(b)

(Acceptance of jurisdiction): The Guarantor irrevocably submits to and accepts, generally and
unconditionally, the non-exclusive jurisdiction of the courts and appellate courts of the State or Territory
whose laws govern this Deed with respect to any legal action or proceedings which may be brought at
any time relating in any way to this Deed.
(No objection to inconvenient forum): The Guarantor irrevocably waives any objection it may now or
in the future have to the venue of any action or proceeding, and any claim it may now or in the future
have that any action or proceeding has been brought in an inconvenient forum.

10.

Miscellaneous

10.1

Certificate of Beneficiary
A certificate in writing of the Beneficiary certifying the amount payable by the Contractor or the Guarantor to
the Beneficiary or stating any other act, matter or thing relating to this Deed, any Transaction Document or
any Security will be prima facie evidence of the contents of the certificate.
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10.2

Notices
Every notice or other communication to be given or made under or arising from this Deed:
(a) must be in writing;
(b) must be signed by a person duly authorised to do so by the sender;
(c)

will be deemed to have been duly given or made to a person if delivered or posted by prepaid post to the
address, or sent by fax to the fax number of that person set out in clause 10.3 (or any other address or fax
number as is notified in writing by that person to the other parties from time to time); and

(d)

will be deemed to be given or made:
(i) (in the case of prepaid post) on the fifth day after the date of posting;
(ii) (in the case of delivery by hand) on delivery; and
(iii) (in the case of fax) on receipt of a transmission report confirming successful transmission.

10.3

Address for notices
The addresses and fax numbers of the parties for the purposes of clause 10.2 are:
The Guarantor
Address:
Fax No.:

[insert Guarantor's address]
[insert Guarantor's facsimile]

Attention: [insert]
The Beneficiary
Address:
Fax No.:

[insert Beneficiary's address]
[insert Beneficiary's facsimile]

Attention: [insert]
10.4

Continuing obligation
This Deed will be a continuing obligation notwithstanding any termination by the Guarantor, settlement of
account, intervening payment, a disclaimer of any contract (including any Transaction Document) or property
made by a liquidator of the Contractor pursuant to Part 5.6 Division 7A of the Corporations Act 2001 (Cth) or
other applicable laws, express or implied revocation or any other matter or thing, and continues to entitle the
Beneficiary to the due and punctual payment of any of the Guaranteed Money which becomes due or owing or
is incurred after termination, settlement of account, payment, revocation or other matter or thing until a final
discharge has been given to the Guarantor.

10.5

Further assurance
The Guarantor will immediately on demand by the Beneficiary, and at the entire cost and expense of the
Guarantor, perform all things and execute all agreements, assurances and other documents as the Beneficiary
reasonably requires, to perfect or give effect to the rights and powers of the Beneficiary created, or intended to
be created, by this Deed.

10.6

Form of demand
A demand on the Guarantor for performance under this Deed may be in the form and contain any information
as the Beneficiary determines. Where the demand relates to the payment of Guaranteed Money it shall
specify the amount demanded and the basis of the calculation.

10.7

Severability of provisions
If at any time any provision of this Deed is or becomes illegal, invalid or unenforceable in any respect under
the law of any jurisdiction, that will not affect or impair:
(a) the legality, validity or enforceability in that jurisdiction of any other provision of this Deed; or
(b)

10.8

the legality, validity or enforceability under the law of any other jurisdiction of that or any other
provision of this Deed.

Remedies cumulative
The rights and remedies conferred by this Deed on the Beneficiary are cumulative and in addition to all other
rights or remedies available to the Beneficiary by law or by virtue of any Transaction Document or any
Security.
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10.9

Waiver
(a)

(b)

(c)

Failure to exercise or enforce or a delay in exercising or enforcing or the partial exercise or enforcement
of any right, power or remedy provided by law or under this Deed by the Beneficiary will not in any way
preclude, or operate as a waiver of, any exercise or enforcement, or further exercise or enforcement of
that or any other right, power or remedy provided by law or under this Deed.
Any waiver, consent or approval given by the Beneficiary under this Deed will only be effective and
binding on the Beneficiary if it is given or confirmed in writing by the Beneficiary, or given verbally and
subsequently confirmed in writing by the Beneficiary.
No waiver by the Beneficiary of a breach of any term of this Deed will operate as a waiver of another
breach of that term or of a breach of any other term of this Deed.

10.10 Consents and approvals
Where under this Deed the consent or approval of the Beneficiary is required to any act or thing then, unless
expressly provided otherwise in this Deed, that consent or approval may be given or withheld in the absolute
and unfettered discretion of the Beneficiary.
10.11 Moratorium legislation
To the fullest extent permitted by law, the provisions of all legislation whether existing now or in the future,
operating directly or indirectly:
(a)
(b)

to lessen or otherwise to vary or affect in favour of the Guarantor any obligation under this Deed; or
to delay or otherwise prevent or prejudicially affect the exercise of any rights or remedies conferred on
the Beneficiary under this Deed,

are expressly waived and excluded.
10.12 Debit accounts and set-off
The Beneficiary may without prior notice to the Guarantor set-off any amount which is owing on any account
whatsoever by the Beneficiary to the Guarantor against any liability of the Guarantor to the Beneficiary under
this Deed. The rights of the Beneficiary under this clause 10.12 are without prejudice and in addition to any
other right or remedy to which it is at any time entitled.
10.13 Counterparts
This Deed may be executed in any number of counterparts and by the different parties on different
counterparts, each of which constitutes an original of this Deed, and all of which together constitute one and
the same instrument.
10.14 Execution by less than all parties
This Deed binds each of the persons executing it notwithstanding:
(a)
(b)

that one or more of the persons named in this Deed as a Guarantor may not execute or may not become
or may cease to be bound by this Deed; or
that the Beneficiary may not execute or may only subsequently execute this Deed.

10.15 Resolution of disputes binding
The settlement or the final resolution of any dispute arising under or in connection with the Contract,
including any dispute as to the Contractor's liability under or in connection with the Contract, in accordance
with the procedures provided for in the Contract or otherwise as agreed between the parties in the Contract,
will be final and binding on the Guarantor and the Guarantor will not reopen, revisit or otherwise dispute that
settlement or resolution and the subject matter of that settlement or resolution.
10.16 No right to be heard
To the fullest extent permitted by law, the Guarantor waives and expressly disclaims any right to be heard at
or appear in any proceedings (whether judicial, arbitral, administrative or of any other nature including but not
limited to any alternative dispute resolution) conducted for the purpose of settling or resolving or attempting
to settle or resolve any dispute referred to in clause 10.15 or otherwise to be involved in the settlement or
resolution of any such dispute.
10.17 Civil Liability Act
(a)

It is agreed that the operation of Part 4 of the Civil Liability Act 2002 (NSW) is excluded in relation to all
and any rights, obligations and liabilities under this Deed whether such rights, obligations or liabilities
10

(b)

are sought to be enforced as a breach of contract or a claim in tort or otherwise.
Without limiting the generality of clause 10.17(a), it is further agreed that the rights, obligations and
liabilities of the Beneficiary and the Guarantor (including those relating to proportionate liability) are as
specified in this Deed and not otherwise whether such rights, obligations and liabilities are sought to be
enforced by a claim in contract, tort or otherwise.
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Executed as a deed.
Executed by [insert Guarantor's
name and ABN] by or in the presence of:

Signature of Director

Signature of Secretary/other Director

Name of Director in full

Name of Secretary/other Director in full

Executed for and on behalf of Transport
for NSW (ABN 18 804 239 602) by its
authorised delegate in the presence of:

Signature of witness

Signature of [insert position]

F ull

Name of [insert position]

name of witness
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Schedule 1

Dispute provisions for certain foreign
Guarantors
(Clause 9)

Explanatory Note: Where the Guarantor is a foreign entity and resident in a jurisdiction with reciprocity of
treatment in relation to the enforcement of judgments for the purposes of the Foreign Judgments Act 1991
(Cth), clause 9.2 of the Deed will apply. If, however, the Guarantor is a foreign entity and resident in a
jurisdiction where there is no reciprocity, clause 9.1 of the Deed and clauses 9.3 to 9.8 of this Schedule will
apply.
9.3

9.4

Reference to arbitration
(a)

Any controversy, claim or dispute directly or indirectly based upon, arising out of, relating to or in
connection with this Deed (including but not limited to any question relating to the existence, validity or
termination of this Deed) shall be referred to and finally resolved by arbitration in accordance with the
arbitration rules of the Australian Centre for International Commercial Arbitration (known as the
ACICA Arbitration Rules).

(b)
(c)
(d)

The seat of the arbitration will be Sydney.
The number of arbitrators will be three.
The language of the arbitration will be English.

General principles
The parties further agree to the following general principles relating to the procedure of the arbitration:
(a)
(b)

(c)

that they have chosen arbitration for the purposes of achieving a just, quick and cost-effective resolution
of any dispute;
that any arbitration conducted pursuant to this clause 9 shall not necessarily mimic court proceedings
and the practices of those courts will not regulate the conduct of the proceedings before the arbitral
tribunal;
that in conducting the arbitration, the arbitral tribunal must take into account the matters set out above,
particularly in deciding issues such as:
(i) how many written submissions will be allowed;
(ii) where appropriate, the length of written submissions;
(iii) the extent of document discovery permitted, if any;
(iv) the consolidation of arbitration proceedings, when requested;
(v) the joinder of parties or the consolidation of proceedings, when requested;

(d)
9.5

(vi) the length of any hearing; and
(vii) the number of experts, if any, each party is allowed to appoint; and
that the arbitral tribunal has the power to grant all legal, equitable and statutory remedies, except
punitive damages.

Expedited proceedings
(a)
(b)
(c)
(d)

(e)

The parties agree that the arbitral tribunal will conduct the arbitration as expeditiously as possible and no
party will unnecessarily delay the arbitration proceedings.
All evidence in chief will be in writing, unless otherwise ordered by the arbitral tribunal.
Each party may only rely upon one expert witness in respect of any recognised area of specialisation,
unless otherwise ordered by the arbitral tribunal.
After consultation with the parties the arbitral tribunal will determine whether to conduct the
proceedings on the basis of documents and other materials only or whether an oral hearing will be held.
In doing so the arbitral tribunal shall have particular regard to the parties' request for an expedited
procedure and the rules of natural justice.
If the arbitral tribunal determines that an oral hearing will be conducted, the following principles will
apply in respect of the oral hearing:
(i) the duration of the oral hearings shall be fixed by the arbitral tribunal;
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(ii)

unless otherwise ordered by the arbitral tribunal, the oral hearing shall be conducted on a stopclock basis with the effect that the time available to the parties will be split equally between the
parties so that each party shall have the same time to conduct its case unless, in the opinion of the
arbitral tribunal, such a split would breach the rules of natural justice or is unfair to one of the
parties;

(iii) oral evidence in chief at the hearing shall be permitted only with the permission of the arbitral
tribunal for good cause;
(iv) not less than 14 days prior to the date fixed for the oral hearing, or any other period of time
specified by the arbitral tribunal, each party shall give written notice of those witnesses (both
factual and expert) of the other party that it wishes to attend the hearing for cross-examination;
and
(v) in exceptional circumstances the arbitral tribunal may extend the time for the oral hearing set
pursuant to clause 9.5(e)(i) above.
9.6

Consolidation
The parties agree that section 24 of the International Arbitration Act 1974 (Cth) will apply in respect of
consolidations.

9.7

Joinder
The arbitral tribunal has the power, on the application of any party to this arbitration agreement, to allow a
third party who the arbitral tribunal considers has a sufficient interest in the outcome of the arbitration to be
joined in the arbitration as a party. Each party to this Deed hereby consents to such joinder. In the event of
such joinder of parties in the arbitration, the arbitral tribunal has the power to make a single final award, or
separate awards, in respect of all parties so joined in the arbitration.

9.8

Award final and binding
Any award will be final and binding upon the parties.

14

Schedule 2

Joint Venture provisions
Explanatory Note: If the Contractor is a Joint Venture, the following amendments to the Deed apply:
(a)

the definition of 'Relevant Person' is amended to read:

(b)

Relevant Person means the Contractor, each Parent Company Guarantor and any person who has
executed a Security in favour of the Beneficiary.
clause 2.2 is amended to read:
2.2

Payment of Guaranteed Money
(a)

(c)

Subject to clause 2.2(b), if the Contractor does not pay the Guaranteed Money when due,
the Guarantor must on demand pay to the Beneficiary the Guaranteed Money which is then
due and payable.
(b) The Guarantor shall not be liable to pay to the Beneficiary any part or parts of the
Guaranteed Money which have been paid to the Beneficiary by another Parent Company
Guarantor.
clause 2.3 is amended to read:
2.3

Perform obligations
(a)

(d)

Subject to 2.3(b), if the Contractor defaults in the performance or observance of any of the
Contractor's Obligations, the Guarantor shall, in addition to its obligations under clause 2.2
of this Deed, on demand from time to time by the Beneficiary, immediately perform (or
procure the performance of) any of the Contractor's Obligations then required to be
performed by the Contractor in the same manner and on the same terms as the Contractor
is required to perform the Contractor's Obligations.
(b) The Guarantor shall not be responsible for performing the Contractor's Obligations to the
extent the relevant Contractor's Obligations have been performed by another Parent
Company Guarantor.
the first paragraph of clause 4.2 is amended to read:
4.2

(e)

Unconditional liability

Except to the extent of a reduction in the Guarantor's liability expressly provided for in clauses
2.2(b) or 2.3(b), the liability of the Guarantor under this Deed will not be affected by any thing
which, but for this clause 4.2, would release the Guarantor from or reduce that liability,
including but not limited to:
clause 4.2(o) is amended to read:
(o)

(f)

(ii) any claim for contribution against any Guarantor; or
clause 4.3 is amended to read:
4.3

(g)

(Administration): the provisions of section 440J of the Corporations Act 2001 (Cth) so
operating as to prevent or delay:
(i) the enforcement of this Deed against any Guarantor; and/or

No marshalling

The Beneficiary is under no obligation to marshal or appropriate in favour of any Guarantor or
to exercise, apply, transfer or recover in favour of any Guarantor any Security or any funds or
assets that the Beneficiary holds, has a claim on, or is entitled to receive.
clause 10.15 is amended to read:
10.15 Resolution of disputes binding
The settlement or the final resolution of any dispute arising under or in connection with the
Contract, including any dispute as to the Contractor's liability under or in connection with the
Contract, in accordance with the procedures provided for in the Contract or otherwise as agreed
between the parties in the Contract, will be final and binding on each of the Guarantors and a
Guarantor will not reopen, revisit or otherwise dispute that settlement or resolution and the
subject matter of that settlement or resolution.
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