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4 Statutory and planning framework 

4.1 State Environmental Planning Policies 

4.1.1 State Environmental Planning Policy (Infrastructure) 2007 

State Environmental Planning Policy (Infrastructure) 2007 (ISEPP) aims to facilitate 
the effective delivery of infrastructure across the State. 

Clause 94 of ISEPP permits development on any land for the purpose of a road or 
road infrastructure facilities to be carried out by or on behalf of a public authority 
without consent. 

As the proposal is for a road and is to be carried out by Roads and Maritime Services 
(RMS), it can be assessed under Part 5 of the Environmental Planning and 
Assessment Act 1979. Development consent from council is not required. 

The proposal is not located on land reserved under the National Parks and Wildlife 
Act 1974 and does not affect land or development regulated by State Environmental 
Planning Policy No. 14 - Coastal Wetlands, State Environmental Planning Policy No. 
26 - Littoral Rainforests, State Environmental Planning Policy (State and Regional 
Development) 2011 or State Environmental Planning Policy (Transitional Major 
Projects) 2005.   

Part 2 of the ISEPP contains provisions for public authorities to consult with local 
councils and other public authorities prior to the commencement of certain types of 
development. Consultation, including consultation as required by ISEPP (where 
applicable), is discussed in Section 5 of this REF. 

4.1.2 State Environmental Planning Policy (Sydney Regional Growth 
Centres) 2006 (Growth Centres SEPP) 

The aims of the Growth Centres SEPP include to co-ordinate the release of land for 
residential, employment and other urban development in the North West and South 
West growth centres of the Sydney Region, and to provide for the orderly and 
economic provision of infrastructure in and to those growth centres.  

The proposal lies within the NWGC. The aims of the SEPP would be met by the 
proposal as the upgrade of Schofields Road would provide the necessary road 
infrastructure for new development within the growth centre, whilst minimising impact 
on natural or cultural heritage areas along the road alignment.  

Under Clause 18A of the Growth Centres SEPP, development for public utility 
undertakings (which includes road transport undertakings) can be undertaken without 
consent on any land to which the policy applies. Under this clause the proposal is 
permissible without consent and therefore development consent from Council is not 
required. As well as Clause 18A of the Growth Centres SEPP, the works are also 
permissible without consent under the provisions of ISEPP, as discussed in 
Section 4.1.1. 
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4.1.3 Sydney Regional Environmental Plan No 20 – Hawkesbury Nepean 
River (No 2 – 1997) (SREP 20) 

The aim of the SREP 20 is to protect the environment of the Hawkesbury-Nepean 
River system by ensuring that the impacts of future land uses are considered in a 
regional context. The Blacktown LGA is identified as an LGA to which the SREP 20 
applies. 

Clause 4(1) of the SREP 20 states that the general planning considerations set out in 
Clause 5, and the specific planning policies and related recommended strategies set 
out in Clause 6 must be taken into consideration by a public authority proposing to 
carry out development which does not require development consent. As the proposal 
does not require consent, these clauses need to be considered. The clauses have 
been considered in Table 4-1.  

Table 4-1 Consideration of Clauses 5 and 6 of SREP 20  

Consideration Comment/response 

Clause 5: General planning considerations 

The aim of the plan This REF assesses the impacts of the proposal 
while taking into account any potential impacts 
the proposal may have on the region. 

The strategies listed in the Action 
Plan of the Hawkesbury-Nepean 
Environmental Planning Strategy 

Due to the localised nature of the works, the 
proposal is not considered to impact on any of 
the strategies for the Hawkesbury-Nepean. 

Whether there are any feasible 
alternatives to the development or 
other proposal concerned 

Alternatives and options have been considered 
– refer to Section 2.4. 

The relationship between the 
different impacts of the 
development or other proposal 
and the environment, and how 
those impacts will be addressed 
and monitored 

This REF assesses the impacts of the proposal 
on the environment, and includes mitigation 
measures to minimise these impacts – refer to 
Section 7. 

Clause 6: Specific planning policies and recommended strategies 

1. Total catchment management  The proposal would not result in any significant 
adverse environmental effects on the catchment 
and therefore consultation with councils would 
not be required.  

The proposal is not anticipated to generate 
impacts on the catchment, including when 
considered cumulatively with other development 
proposals in the catchment. Council have been 
involved throughout the development of the 
overall Schofields Road upgrade project to 
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Consideration Comment/response 

ensure cumulative issues have been 
considered.   

Acid sulfate soils are unlikely in the proposal 
footprint as the geology is weathered Bringelly 
Shale and the site is not in a marine or 
estuarine setting. 

2. Environmentally sensitive 
areas  

The strategies have been considered in the 
mitigation measures. The proposal is not 
considered likely to impact any of the 
environmentally sensitive areas within the 
Hawkesbury-Nepean catchment with the 
implementation of the mitigation measures. 

3. Water quality  The strategies have been considered in the 
mitigation measures. The implementation of 
mitigation measures would minimise impacts to 
water quality in Eastern Creek and Bells Creek, 
and their tributaries. The proposal would not 
result in any impact to the Hawkesbury-Nepean 
River system.   

4. Water quantity  This has been addressed as part of the concept 
design and investigated with hydrological 
modelling and is also demonstrated through 
design to meet criteria for a 1 in 100 ARI flood 
event and in consideration of the precinct 
drainage requirements for the surrounding 
precincts (refer Section 6.4). 

5. Cultural heritage  The strategies have been considered in the 
mitigation measures. The implementation of 
mitigation measures would minimise impacts on 
cultural heritage (refer Section 6.7 and 6.8). 

6. Flora and fauna  The strategies have been considered in the 
mitigation measures. The implementation of 
mitigation measures would minimise impacts on 
flora and fauna.(refer Section 6.6) 

7. Riverine scenic quality  The visual impact of the proposal along Eastern 
Creek has been assessed as moderate. Visual 
impacts are discussed in Section 6.9.2. 

8. Agriculture/aquaculture and 
fishing  

The proposal would have minimal impacts on 
agricultural land, noting that this land has been 
subject to a separate rezoning process which 
has already changed the land use of the area. 
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Consideration Comment/response 

The proposal would have no impact on 
aquaculture and fishing.  

9. Rural residential development  The proposal would have a high impact on 
residential rural development along South 
Street. However the existing character of this 
zone is planned to change dramatically as part 
of the NWGC with parts zoned for medium 
density development (refer Section 6.9.2). 

10. Urban development This REF assesses the impacts of the proposal 
on the environment, and includes mitigation 
measures to minimise these impacts (refer 
Section 7). 

11. Recreation and tourism  Not applicable.  

12. Metropolitan strategy  The proposal involves the upgrade of an 
existing road (South Street) which would 
provide improved access to the North West 
Growth Centre which is identified in the 
Metropolitan Strategy as a key release area for 
new development (refer to Section 2.1). 

4.2 Local Environmental Plans 

4.2.1 Blacktown Local Environment Plan 1988 (Blacktown LEP) 

The proposal is located within the Blacktown LGA, and development within this area 
is controlled by Blacktown City Council under the Blacktown LEP. The zonings which 
apply to the proposal are listed in Table 4-2.  

Table 4-2 Blacktown LEP zonings applicable to proposal 

Existing Zoning 

5b - Arterial Road and Arterial Road Widening  

5c - Local Road and Local Road Widening 

1a - General Rural 

1b - Rural residential 

Clause 94 of the ISEPP permits development on any land for the purpose of a road 
or road infrastructure facilities to be carried out by or on behalf of a public authority 
without consent. Clause 18A of the Growth Centres SEPP also states that 
development for public utility undertakings (which includes road transport) can be 
undertaken without consent on any land to which the policy applies. The proposal is 
therefore permitted without consent from Blacktown City Council. 
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4.2.2 Draft Blacktown Local Environment Plan 2013 (Draft BLEP) 

A draft Blacktown Local Environment Plan (BLEP) 2013 has been prepared and was 
placed on public exhibition from 23 January to 19 April 2013. The draft BLEP 2013 
updates the land zonings and development controls that are currently contained 
within Blacktown LEP 1988, with a view to guiding how Blacktown can best 
accommodate new housing, jobs and associated services over the next 25 years. 
Once the BLEP 2013 comes into force, it will replace the current Blacktown LEP 
1988. 

The primary differences between the current and proposed instruments of relevance 
to the proposal are changes to zoning objectives and permissibility. The road corridor 
which forms this proposal is allocated the draft zone of SP2: Infrastructure (Classified 
Road). The zones immediately surrounding the proposal are listed in Table 4-3. 

Table 4-3 Draft BLEP zonings applicable to the proposal 

Draft Zoning 

SP2 - Infrastructure  

RE1 Public Recreation 

RU4 Primary Production Small Lots 

E2 Environmental Conservation 

Under zones SP2, RU4 and E2, roads are permitted with consent. Under zone RE1, 
roads are permitted without consent. Any consent requirements under the Draft 
BLEP would be removed by the ISEPP. 

4.2.3 Blacktown City Council Growth Centre Precincts Development Control 
Plan 2010 

The Blacktown City Council Growth Centre Precincts Development Control Plan 
2010 (Blacktown City Council Growth Centre DCP) was approved by the Director 
General of the Department of Planning and came into effect on 19 May 2010. 
Schedule 5 of the Blacktown City Council Growth Centre DCP, which relates to the 
Schofields precinct, has also come into effect after Schofields precinct was rezoned 
for urban development on 11 May 2012.  

The purpose of the Blacktown City Council Growth Centre DCP is to:  

• Communicate the planning, design and environmental objectives and controls 
against which the consent authority will assess development applications  

• Consolidate and simplify the planning controls for the precincts within 
Blacktown City Council 

• Ensure the orderly, efficient and environmentally sensitive development of the 
precincts as envisaged by the North West Growth Centre Structure Plan and 
the Growth Centres SEPP  

• Promote high quality urban design outcomes within the context of 
environmental, social and economic sustainability.  

Parts of the proposal are located within the now rezoned Schofields, Schofields 
West, Marsden Park and Marsden Park Industrial precincts. The proposal would help 
facilitate urban development in these precincts and therefore complements the 
purpose of the DCP. 
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4.3 Other relevant legislation 

4.3.1 NSW State Legislation 

Protection of the Environment Operations Act 1997  

The Protection of the Environment Operation Act 1997 (PoEO Act) provides an 
integrated system of licenses administered by the NSW Environment Protection 
Authority, to set out protection of the environment policies and to adopt more 
innovative approaches to reduce pollution in the environment, having regard to the 
need to maintain ecologically sustainable development. 

Part 3.2 of the POEO Act requires an Environmental Protection Licence for 
scheduled development work and the carrying out of scheduled activities. The 
proposal includes the widening of approximately 2.5 kilometres of road within the 
metropolitan area and therefore is not considered a scheduled activity.  

The PoEO Act also identifies a number of pollution offences, including offences 
relating to: 

• The wilful or negligent disposal of waste in a manner that harms or is likely to 
harm the environment. 

• The wilful or negligent causing of a substance to leak, spill or otherwise escape 
(whether or not from a container) in a manner that harms or is likely to harm the 
environment. 

• The wilful or negligent causing of any controlled substance to be emitted into 
the atmosphere in contravention of the regulations under the Ozone Protection 
Act 1989 and in a manner that harms or is likely to harm the environment. 

• Water pollution.  

• Air pollution. 

• Noise pollution. 

• Land pollution and waste. 

The construction contractor and RMS are obliged to notify the NSW Environment 
Protection Authority without delay if a ‘pollution incident’ occurs that causes or 
threatens ‘material harm’ to the environment. 

Threatened Species Conservation Act 1995 

The Threatened Species Conservation Act 1995 (TSC Act) aims to conserve 
biological diversity by protecting and encouraging the conservation of threatened 
species, populations and ecological communities and their critical habitats.  

An assessment of the potential impacts of the proposal on threatened species, 
populations, ecological communities and critical habitat listed on the TSC Act has 
been undertaken in accordance with section 5A of the EP&A Act and is included as 
Appendix D. 

Under Section 126G of the TSC Act, the Minister has applied the principle of 
Biodiversity Certification to the Growth Centres SEPP. Clause 18(2) of the 
Threatened Species Conservation Amendment (Special Provisions) Act 2008 
outlines that bio-certification applies to ‘all development and activities that may be 
carried out under the Growth Centres SEPP, and, to all threatened species, 
populations and ecological communities’. Bio-certification removes the need to  
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undertake threatened species assessments or prepare species impacts statements 
for species and communities listed under the TSC Act (though does not apply to 
threatened biota listed under the FM Act).  

Bio-certification was extended to include EPBC Act listings in 2012 when the 
Commonwealth Environment Minister approved all actions associated with 
development of the Sydney Growth Centres as described in the Sydney Growth 
Centres Strategic Assessment Program Report. This removed the requirement for 
site by site approvals under the EPBC Act provided the proposed actions are 
consistent with the endorsed Program. 

The proposal falls entirely within the NWGC precinct. The majority of land to be 
affected by the proposal falls within bio-certified areas of the NWGC. Some of the 
riparian area along Bells Creek and Eastern Creek fall within non-certified areas. 
Within non-certified areas, the proposal would remove 3.81 hectares of River-flat 
Eucalypt Forest and 0.95 hectares of Cumberland Plain Woodland. The proposal 
would remove potential habitat for three threatened flora species, 16 threatened 
fauna species and six migratory species. Habitats that would be removed are already 
highly modified and fragmented and would represent a minor proportion of available 
habitat for these threatened species. 

Assessments of significance were undertaken for each of the threatened biota 
occurring or with potential to occur in the non-certified area. The proposal is not 
considered likely to have a significant effect on threatened species, populations or 
ecological communities listed under the TSC Act, pursuant to section 5A of the EP&A 
Act. A SIS for the threatened biota is therefore not required. This is further discussed 
in Section 6.6. 

Under the Biodiversity Certification Order, any clearing of native vegetation within 
non-certified areas must be offset in accordance with the relevant biodiversity 
measure. RMS has committed to developing a Biodiversity Offset Strategy (offset 
strategy) to offset unavoidable impacts on threatened biota within non-certified lands 
as a result of the proposal. The offset strategy would be developed in consultation 
with the Strategies and Land Release section of DP&I and Office of Environment and 
Heritage/Environment Protection Agency (OEH/EPA) in order to satisfy the 
requirements of the bio-certification and relevant biodiversity measures (see 
Section 6.6). 

Water Management Act 2000 

The Water Management Act 2000 provides for the sustainable and integrated 
management of the water sources of the State for the benefit of both present and 
future generations. The Act controls the extraction of and use of water, the 
construction of works such as dams and weirs, and the carrying out of activities in or 
near water sources in NSW. ‘Water sources' are defined broadly and include the 
whole or any part of a river, lake, estuary, place where water occurs naturally on or 
below the surface of the ground, and NSW coastal waters.  

Under section 38 of the Water Management (General) Regulation 2004, RMS is 
exempt from the requirement to obtain a ‘controlled activity' approval. 

If groundwater extraction were required, an aquifer interference approval would be 
required for the work under clause 91F of the Water Management Act 2000. 
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Fisheries Management  Act 1994 

The objects of the Fisheries Management Act 1994 (FM Act) are to conserve, 
develop and share the fishery resources of the State for the benefit of present and 
future generations. It provides for: 

• The listing of threatened species, populations and ecological communities, with 
endangered species, populations and communities listed under Schedule 4, 
‘critically endangered’ species and communities listed under Schedule 4A, and 
vulnerable species and communities listed under Schedule 5. 

• The listing of ‘Key Threatening Processes’ (under Schedule 6). 

• Diseases affecting fish and marine vegetation (under Schedule 6B). 

• Noxious fish and noxious marine vegetation (under Schedule 6C). 

• The preparation and implementation of Recovery Plans and Threat Abatement 
Plans. 

• Requirements or otherwise for the preparation of a SIS. 

One of the objectives of the FM Act is to 'conserve key fish habitats ' which includes 
aquatic habitats that are important to the maintenance of fish populations generally 
and the survival and recovery of threatened aquatic species.  

The FM Act includes provisions to ensure the maintenance and restoration of fish 
passage as part of the construction of new, or the modification of existing, in-stream 
structures (ss218 and 219). 

Under Section 199 of the FM Act, the Minister is required to be consulted over any 
dredging or reclamation works carried out, or proposed to be authorised, by a public 
authority (other than a local government authority) (DPI, 2013). The proposal would 
include works which fall under the definition of dredging and reclamation. This 
includes construction of the bridge structures, realignment of Bells Creek low flow 
waterways, realignment of the unnamed ephemeral drainage line near Eastern Creek 
and the removal of dams. Eastern Creek is recognised by DPI Fisheries as being key 
fish habitat (DPI Fisheries, 2013). 

A permit may be required under s.219 of the FM Act for any works that could result in 
the temporary or permanent blockage of fish passage within a waterway (although 
public authorities are excluded from needing a permit). The proposal could result in 
temporary blocking of fish passage during construction. 

The proposal would not impact any threatened marine vegetation listed under the 
Act. 

The removal of snags is considered ‘dredging’ under the FM Act and public 
authorities are required to notify the Minister of any proposal to remove or relocate 
snags, in particular fallen trees or rocks. In order of preference, DPI prefers lopping 
of snags, realignment of snags and finally relocation of snags.  The proposal may 
result in the disturbance of snags within Bells Creek and Eastern Creek during the 
realignment of Bells Creek low flow channels as well as during the construction of 
bridges as part of the proposal. 

The FM Act has been addressed in the current assessment through undertaking:  

• A desktop review to determine the threatened species, populations or 
ecological communities that have been previously recorded within the locality 
of the proposal and hence could occur subject to the habitats present. 
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• Targeted aquatic surveys and assessment of aquatic habitats during field 
surveys by aquatic ecologists. 

• Assessment of impacts on aquatic habitats. 

Further detail on consultation with Fisheries NSW is provided in Section 5.6 and 
further details on potential impacts on fish habitat are discussed on Section 6.6. 

National Parks and Wildlife Act 1974 

The National Parks and Wildlife Act 1974 (NPW Act) is the primary statutory controls 
dealing with Aboriginal cultural heritage in New South Wales. Items of Aboriginal 
heritage (Aboriginal objects) or Aboriginal places (declared under section 84) are 
protected and regulated under the NPW Act. 

Under the Act, an Aboriginal object is defined as ‘any deposit, object or material 
evidence (not being a handicraft made for sale) relating to the Aboriginal habitation of 
the area that comprises New South Wales, being habitation before or concurrent with 
(or both) the occupation of that area by persons of non-Aboriginal extraction, and 
includes Aboriginal remains’. As such, Aboriginal objects are confined to physical 
evidence and are commonly referred to as Aboriginal sites. 

Aboriginal objects are protected under section 86 of the Act. It is an offence to harm 
or desecrate an Aboriginal object, either knowingly (section 86 (1)) or unknowingly 
(section 86 (2)). 

There are offences and penalties relating to the harm to, or desecration of, an 
Aboriginal object or declared Aboriginal place. Harm includes to destroy, deface, 
damage or move.  

Under section 90 (1) of the Act the Director-General may issue an Aboriginal heritage 
impact permit for an activity which will harm an Aboriginal object. The regulation of 
Aboriginal heritage impact permits is provided in Part 6 Division 2 of the Act. 

As the proposal would result in an impact on six Aboriginal cultural heritage sites 
(see Section 6.7 for detail), an Aboriginal heritage impact permit is required under 
section 90 of the Act. An assessment of the proposal’s impacts on Aboriginal 
heritage is provided in Section 6.7 and Appendix G. 

Noxious Weeds Act 1993 

The Noxious Weeds Act 1993 (NW Act) provides for the declaration of noxious 
weeds by the Minister for Primary Industries. Noxious weeds may be considered 
noxious on a National, State, regional or local scale. All private landowners, 
occupiers, public authorities and Councils are required to control noxious weeds on 
their land under Part 3 Division 1 of the NW Act. As such, if present, noxious weeds 
in the proposal footprint would need to be assessed and controlled. 

Nine noxious weeds have been recorded in the study area and appropriate mitigation 
measures to minimise the spread of weeds as a result of the proposal are discussed 
in Section 6.6. 
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4.4 Commonwealth legislation 

4.4.1 Environment Protection and Biodiversity Conservation Act 1999 

Under the Environment Protection and Biodiversity Conservation Act 1999 (EPBC 
Act) a referral is required to the Australian Government for proposed ‘actions that 
have the potential to significantly impact on matters of national environmental 
significance (MNES) or the environment of Commonwealth land. These are 
considered in Appendix E and Section 6.6 of the REF.  

On 28 February 2012, the Commonwealth Environment Minister approved all actions 
associated with development of the Sydney Growth Centres as described in the 
Sydney Growth Centres Strategic Assessment Program Report. In effect, this 
endorsement removes the requirement for site by site approvals under the EPBC Act 
as long as proposed actions are consistent with the endorsed Program. 

A total of 12.15 hectares of land within the current proposal footprint is located in land 
certified under the Growth Centres SEPP and no approval under the EPBC Act is 
therefore necessary for works in these areas. A total of 0.64 hectares of Shale Plains 
Woodland that meets the condition threshold for the EPBC listed community would 
be cleared from non-certified land. 

Assessments of significance were prepared for impacts on matters of national 
environmental significance (MNES) with the potential to occur within non-certified 
areas. The conclusion of the assessments of significance was that the proposal 
would be unlikely to cause a significant impact on any MNES within the non-certified 
areas of the proposal.  

The assessment of the proposal’s impact on MNES and the environment of 
Commonwealth land found that there is unlikely to be a significant impact on relevant 
matters of national environmental significance. Referral of the proposal to the 
Australian Government Department of Sustainability, Environment, Water, Population 
and Communities is therefore not considered necessary. Refer to Section 6.6 and 
Appendix E for further information.  

4.5 Confirmation of statutory position 

The proponent and determining authority for the proposed Schofields Road extension 
is RMS. State Environmental Planning Policy (Infrastructure) 2007 provides that the 
proposed works may be carried out without the need for development consent and 
are therefore subject to assessment under Part 5 of the Environmental Planning and 
Assessment Act 1979. Furthermore, under Clause 18A of the Growth Centres SEPP, 
development for public utility undertakings (which includes road transport 
undertakings) can be undertaken without consent on any land to which the policy 
applies. Development consent from Council is not required for the proposal.  

The matters prescribed by clause 228 of the Environmental Planning and 
Assessment Regulation 2000, for consideration by assessments under Part 5, are 
reviewed in Appendix E. 

Referral of the proposal to the Australian Government Department of Sustainability, 
Environment, Water, Population and Communities is not considered necessary. 

Table 7-2 in Section 7 lists all relevant licenses, permits, notifications and approvals 
needed to construct and operate the proposal. 


